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DIGEST 

1 .  After conducting two rounds of discussions with offeror, 
agency properly determined that offeror was no longer in the 
competitive range since its proposal was found technically 
unacceptable based on agency's evaluation which was 
supported by reasonable bases. 

2. Protest that solicitation unreasonably required 
proposals to include a breakdown in man-years for each of 
the solicitation's 14  areas of required services is 
untimely, since allegation concerns a solicitation 
impropriety apparent prior to closing date for receipt of 
proposals but was not filed before that time. 

3 .  Protest that agency did not comply with regulations 
concerning preaward notices to unsuccessful offerors is 
without merit where the protester fails to show that it was 
prejudiced by the agency's failure to provide the required 
preaward notices. 

DECISIOR 

Hamilton Enterprises, Inc., protests the rejection of its 
proposal and the award of a contract to B.L.J. Management 
Group, Inc. ( H L J ) ,  under request for proposals (RFP) 
No. DAAD05-87-R-6116, issued by the Department of the Army 
for full food and mess attendant services at Aberdeen 
Proving Ground, Maryland. Hamilton contends that its 
proposal was improperly evaluated and should have been 
included in the competitive range and that it was, there- 
fore, improperly deprived of an opportunity to submit a best 
and final offer. Hamilton also contends that the Army 
failed to timely notify it of its proposal's rejection and 
with preaward notification of the apparent successful 
offeror. 



We deny the protest  i n  part  and d i s m i s s  it i n  part .  

The RFP was issued on September 16 ,  1987, as a t o t a l  se t -  
as ide for small disadvantaged businesses and contemplated 
award of a f i r m ,  fixed-price requirements contract for a 
base year and 4 option years. Section M . 1 ,  "Basis for 
Award," of the RFP s ta ted t h a t  award would be made t o  the  
responsible of fe ror  who s u b m i t s  t h e  lowest priced, techni- 
ca l ly  acceptable proposal. Section M . l  a lso s ta ted that  i n  
order t o  be considered for award, a proposal m u s t  receive a 
rating of acceptable for each of the evaluation factors  and 
subfactors. Section M.3 ,  "Proposal Evaluation Cr i t e r i a , "  of 
the  RFP l i s t ed  a s  the evaluation factors :  ( 1 )  management 
( w i t h  f ive subfactors);  ( 2 )  technical approach ( w i t h  f ive 
subfactors) ;  and ( 3 )  cost realism. A designation of "go" o r  
"no go" for a proposal's management and technical approach, 
including a l l  subfactors, was t o  be assigned by the 
evaluation panel indicating an acceptable or unacceptable 
r a t i n g .  I n  order t o  be rated "acceptable," therefore,  a 
proposal had t o  receive a "go" r a t i n g  on a l l  1 0  technical 
and management evaluation subfactors. Once a proposal's 
management and technical approach was deemed acceptable, 
then the proposal's pricing would be evaluated. 

On May 4 ,  following an i n i t i a l  technical review by a 
Proposal Evaluation Board ( P E B ) ,  none of the 1 3  proposals 
received i n  response to  the s o l i c i t a t i o n  were found t o  be 
f u l l y  acceptable since none of them received "go" r a t i n g s  
fo r  a l l  1 0  of the technical and management evaluation 
subfactors. Three of the proposals were rejected as 
technically unacceptable and the remaining 1 0 ,  including 
Hamilton's and HLJ's, were found t o  be susceptible of being 
made acceptable through discussions and were included i n  the 
competitive range. Hamilton's i n i t i a l  technical proposal 
received 6 "no go" r a t i n g s  out of the 1 0  technical and 
management evaluation subfactors. Offerors were advised of 
t he  def ic iencies  and requested t o  respond. 

After reviewing the responses, the A r m y  s t i l l  d i d  not regard 
any of the 1 0  proposals as acceptable. I t  therefore sent 
out a second round of l e t t e r s  conveying the P E B ' s  comments 
and requesting fur ther  information from t h e  offerors .  

On J u l y  20 ,  following these two  rounds of discussions, t he  
competitive range was revised because 5 of the 10  proposals, 
including H L J ' s ,  were now ra t ed  f u l l y  acceptable since they 
had received "go" rat ings for each of the evaluation factors 
and subfactors. Although the other f ive proposals, 
including Hamilton's, had a lso increased the i r  technical 
r a t i n g s ,  they were considered to  be technically unacceptable 
and no longer i n  the competitive range since they had a l l  
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received a t  l ea s t  one "no go" rat ing for an evaluation 
fac tor  or subfactor. Hamilton's revised technical proposal 
received 2 "no go" ra t ings  out of the 10 evaluation 
s ubf ac to r  s . 
On J u l y  29, best and f i n a l  o f fe rs  were requested from the 
5 f u l l y  acceptable f i rms  remaining i n  t h e  competitive range. 
On A u g u s t  5 ,  award was made to  HLJ a s  the lowest priced, 
technically acceptable offeror .  On A u g u s t  12, Hamilton 
received notice of the award t o  HLJ  concurrenty w i t h  notice 
tha t  i t s  own proposal had been rejected a s  technically 
unacceptable because it had received "no go" r a t i n g s  for: 
(1) organization s t ruc ture  and proposed overall  s ta f f ing  (an 
evaluation subfactor under management), and (2) detai led 
organization s t ruc ture  and s t a f f ing  plan for the performance 
work statement ( an evaluation subf  actor  under technical 
approach). On A u g u s t  26, Hamilton f i l ed  i ts  protest  i n  our 
Office against  the reject ion of i t s  proposal and the award 
t o  HLJ .  Hamilton contends it should receive the award s ince 
i t s  proposal should have been found technically acceptable 
a t  a price approximately $130,000 lower than H L J ' s  price of 
$22,175,618 for  the base year p l u s  4 option years. 

A s  a preliminary matter, the  A r m y  contends tha t  Hamilton is  
not an interested party for purposes of f i l i n g  t h i s  protest  
s ince Hamilton's proposed low price would have been 
increased over tha t  of H L J ' s  had pr ice  discussions been 
held w i t h  Hamilton, because Hamilton f a i l ed  t o  include a 
pr ice  for the R F P ' s  l i n e  items dealing w i t h  n i g h t  feeding. 
The A r m y  argues tha t  even i f  Hamilton's protest  is  sustained 
and i ts  proposal is determined technically acceptable, 
Hamilton would have been required t o  s u b m i t  a pr ice  for 
those omitted l i n e  items. Based upon the amount added to  
another o f f e ro r ' s  proposal which had the same omission, the  
A r m y  concludes tha t  Hamilton's pr ice  would be substant ia l ly  
increased s u c h  t ha t  it would no longer be low and, t h u s ,  not 
i n  l i n e  for award. 

W e  f i n d ,  however, the Army's  a l legat ions concerning how 
much, i f  any, Hamilton's proposed low price would be 
increased d u r i n g  pr ice  discussions t o  be too speculative to  
support a determination t h a t  Hamilton lacks the requis i te  
d i r e c t  and substant ia l  economic in t e re s t  t o  be an interested 
party w i t h i n  the meaning of our B i d  Protest  Regulations, 
4 C.F.R. 5 21.0 (1988). Hamilton is  t h u s  an interested 
party for the purpose of protesting the reject ion of i t s  
proposal. - See, e.q., Fairf ie ld  Machine Co., Inc., B-228015, ' 
B-228015.2, Dec. 7, 1987, 87-2 CPD 11 562. 

3 B-230736.6 



A d e t e r m i n a t i o n  t h a t  an i n i t i a l  proposal is w i t h i n  t h e  
c o m p e t i t i v e  r a n g e  d o e s  n o t  n e c e s s a r i l y  imply t h a t  t h e  
proposal would b e  t e c h n i c a l l y  a c c e p t a b l e .  I t  m e r e l y  d e n o t e s  
t h a t  t h e  proposal h a s  a real  p o s s i b i l i t y  of b e i n g  made 
a c c e p t a b l e  and there  is  a r e a s o n a b l e  c h a n c e  it w i l l  b e  
s e l e c t e d  f o r  award.  S e e  FAR $' 1 5 . 6 0 9 ( a )  (FAC 84-16) ;  S ace 
Communica t ions  C o . ,  B-223326.2, B-223326.3, O c t .  2 ,  19  

Here, b a s e d  on t h e  r e s u l t s  o f  t w o  r o u n d s  o f  d i s c u s s i o n s ,  
t h e  Army r e v i s e d  t h e  c o m p e t i t i v e  r a n g e  t o  i n c l u d e  o n l y  t h o s e  
f i v e  f i r m s  which  r e c e i v e d  ''go" r a t i n g s  f o r  a l l  of t h e  
e v a l u a t i o n  factors .  I t  is clear from t h e  protest  r e c o r d  
t h a t  H a m i l t o n ' s  proposal was n e v e r  f u l l y  a c c e p t a b l e  s i n c e  
i t s  i n i t i a l  proposal r e c e i v e d  6 "no go" r a t i n g s  and its 
r e v i s e d  proposal, a f t e r  t w o  r o u n d s  of d i s c u s s i o n s ,  s t i l l  
r e c e i v e d  2 "no go'' r a t i n g s  o u t  o f  t h e  10 e v a l u a t i o n  f a c t o r s .  
I n  o u r  v i ew,  t h e n ,  t h e  d e t e r m i n a t i v e  i s s u e  f o r  r e s o l u t i o n  is 
w h e t h e r  t h e  A r m y  r e a s o n a b l y  e v a l u a t e d  H a m i l t o n ' s  r e v i s e d  
proposal r e s u l t i n g  i n  t w o  "no  go" r a t i n g s .  

?e- - 
I 86-2 CPD 11 377.  66 C o m p .  Gen. - 

Hami l ton  c o n t e n d s  t h a t  t h e  A r m y ' s  e v a l u a t i o n  was u n r e a s o n -  
a b l e  b e c a u s e  it ( 1 )  i n c l u d e d  a n  e v a l u a t i o n  f a c t o r  n o t  
s p e c i f i e d  i n  t h e  RFP by  downgrad ing  its proposal f o r  
f a i l i n g  t o  i n c l u d e  an  a s s i s t a n t  project manager ,  and 
( 2 )  o v e r l o o k e d  i t s  proposal ' s  breakdown i n  man-years  o f  t h e  
r e q u i r e d  s e r v i c e s  by i n d i c a t i n g  o n  t h e  e v a l u a t i o n  s c o r i n g  
sheet t h a t  H a m i l t o n ' s  proposal f a i l e d  t o  p r o v i d e  s u c h  a 
breakdown.  

We d o  n o t  f i n d  t h a t  t h e  Army u t i l i z e d  an e v a l u a t i o n  f a c t o r  
n o t  men t ioned  i n  t h e  RFP when it downgraded H a m i l t o n ' s  
p r o p o s a l  f o r  f a i l i n g  t o  i n c l u d e  a n  a s s i s t a n t  project 
manager  i n  i t s  s t a f f i n g  p l a n .  The r e q u i r e m e n t  t h a t  t h e  
c o n t r a c t o r  employ an  a s s i s t a n t  manager  was s e t  f o r t h  i n  
p a r a g r a p h  (2.1.2.1 of t h e  RFP's  p e r f o r m a n c e  work s ta tement .  
T h i s  p r o v i s i o n  s t a t e s  t h a t  " [ t]  h e  c o n t r a c t o r  s h a l l  p r o v i d e  a 
f u l l - t i m e  o n s i t e  c o n t r a c t  manager  and an a l t e r n a t e  who s h a l l  
act  w i t h  f u l l  a u t h o r i t y  f o r  t h e  c o n t r a c t o r  . . . .'I 

(Emphas is  s u p p l i e d . )  T h i s  p r o v i s i o n  a d d s  t h a t  t h e  " c o n t r a c t  
manager"  or " a l t e r n a t e "  s h a l l  be t h e  c e n t r a l  p o i n t  of 
c o n t a c t  and s h a l l  b e  a v a i l a b l e  " d u r i n g  a l l  d i n i n g  f a c i l i t y  
o p e r a t i n g  h o u r s "  which  are r e q u i r e d  t o  b e  f rom 3 a.m. t o  
8 p.m. weekdays ( a  17-hour  p e r i o d )  and  from 5:30 a.m. t o  
7:30 p.m. weekends  ( a  14-hour  p e r i o d ) .  I n  e v a l u a t i n g  
H a m i l t o n ' s  p r o p o s e d  o v e r a l l  s t a f f i n g  and d e t a i l e d  p r o p o s e d  
s t a f f i n g  f o r  t h e  p e r f o r m a n c e  work s t a t e m e n t ,  b o t h  l i s t e d  a s  
e v a l u a t i o n  f a c t o r s  i n  t h e  RFP, t h e  Army, t h u s ,  p r o p e r l y  
downgraded  H a m i l t o n ' s  proposal f o r  f a i l i n g  t o  i n c l u d e  a n  
a s s i s t a n t  project  manager  . 
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Nor do w e  f i n d  t h a t  t h e  Army i n c o r r e c t l y  d e t e r m i n e d  t h a t  
H a m i l t o n ' s  proposal f a i l e d  t o  i n c l u d e  a breakdown i n  man- 
y e a r s  o f  t h e  services r e q u i r e d  i n  t h e  pe r fo rmance  work 
s t a t e m e n t .  The RFP's  p e r f o r m a n c e  work s t a t e m e n t ,  a s  
amended, l i s t e d  1 4  s epa ra t e  areas  o f  r e q u i r e d  s e r v i c e s  and 
s e c t i o n  M, p a r a g r a p h  ( c ) ( 4 )  o f  t h e  RFP s t a t e d  t h a t  o f f e r o r s '  
s t a f f i n g  p l a n s  must  s e p a r a t e l y  i d e n t i f y  p roposed  s t a f f i n g ,  
e x p r e s s e d  i n  p r o d u c t i v e  man-years ,  f o r  t h e  r e q u i r e d  s e r v i c e s  
l i s t e d  i n  t h e  p e r f o r m a n c e  work s t a t e m e n t .  I n  i t s  r e v i s e d  
proposal,  Hami l ton  d i d  n o t  p r o v i d e  a separate breakdown f o r  
e a c h  of t h e  14 a reas  of required s e r v i c e s ,  d e s p i t e  a 
s p e c i f i c  request t o  d o  so d u r i n g  d i s c u s s i o n s ,  b u t  i n s t e a d  
l i s t e d  man-years f o r  three categories of  l a b o r e r s ,  which 
a p p a r e n t l y  c o r r e s p o n d e d  t o  some b u t  n o t  a l l  of t h e  1 4  a reas  
of r e q u i r e d  s e r v i c e s .  The Army was, t h e r e f o r e ,  correct i n  
f i n d i n g  H a m i l t o n ' s  p r o p o s a l  d e f i c i e n t  for n o t  i n c l u d i n g  t h e  
r e q u i r e d  breakdown i n  man-years o f  t h e  r e q u i r e d  s e r v i c e s  
l i s t e d  i n  t h e  RFP. 

I n  t h e  a l t e r n a t i v e ,  Hami l ton  c o n t e n d s  t h a t  t h e  Army d i d  n o t  
need  s u c h  a d e t a i l e d  breakdown i n  man-years i n  o r d e r  t o  
e v a l u a t e  proposals and t h a t  t h e  r e q u i r e m e n t  i n  s e c t i o n  M of 
t h e  RFP for s u c h  a breakdown was i r r a t i o n a l .  W e  f i n d  t h i s  
a rgumen t  t o  b e  u n t i m e l y  s i n c e  it c o n c e r n s  a n  a l leged 
s o l i c i t a t i o n  i m p r o p r i e t y  a p p a r e n t  prior t o  c l o s i n g  da te  for  
receipt o f  proposals. Our Bid Pro tes t  R e g u l a t i o n s ,  4 C.F.R. 
s 2 7 . 2 ( a ) ( l ) ,  require t h a t  protests  b a s e d  upon s u c h  a l l e g e d  
impropriet ies  be  f i l e d  b e f o r e  t h a t  time to  e n a b l e  t h e  
c o n t r a c t i n g  agency  or  o u r  O f f i c e  t o  d e c i d e  an  i s s u e  w h i l e  i t  
is most p r a c t i c a b l e  t o  t a k e  e f f e c t i v e  a c t i o n  where t h e  
c i r c u m s t a n c e s  w a r r a n t .  See Mycon C o n s t r u c t i o n  C o . ,  I n c . ,  
B-231544, J u n e  1 4 ,  1988,-88-1 CPD 11 572 . S i n c e  H a m i l t o n ' s  
p ro t e s t  was f i l e d  l o n g  a f t e r  t h e  c l o s i n g  d a t e  f o r  rece ip t  
o f  proposals,  t h e  i s s u e  is u n t i m e l y .  

H a m i l t o n  a l so  c o n t e n d s  t h a t  it was improper f o r  t h e  Army t o  
w a i t  n e a r l y  4 weeks a f t e r  d e t e r m i n i n g  t h a t  i t s  o f f e r  was 
t e c h n i c a l l y  u n a c c e p t a b l e  t o  n o t i f y  it of t h a t  d e t e r m i n a t i o n .  
The F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR) p r o v i d e s ,  w i t h  
respect t o  n e g o t i a t e d  p r o c u r e m e n t s ,  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  s h a l l  p r o m p t l y  n o t i f y  e a c h  o f f e r o r  whose proposal i s  
c o n s i d e r e d  t o  b e  no l o n g e r  i n  t h e  c o m p e t i t i v e  r a n g e  and t o  
be u n a c c e p t a b l e .  FAR 5 1 5 . 6 0 9 ( c )  ( F A C  84-16) .  The n o t i c e  
i s  t o  s t a t e  i n  g e n e r a l  terms t h e  b a s i s  f o r  t h e  d e t e r m i n a t i o n  
and t h a t  a r e v i s i o n  o f  t h e  proposal w i l l  n o t  be c o n s i d e r e d .  
FAR 5 1 5 . 1 0 0 1 ( b ) ( l )  (FAC 84-13) .  W e  a g r e e  w i t h  H a m i l t o n  
t h a t  t h e  Army's a c t i o n  was i n c o n s i s t e n t  w i t h  these  F A R  
p r o v i s i o n s .  N e v e r t h e l e s s ,  w e  have  h e l d  t h a t  an  a g e n c y ' s  
f a i l u r e  t o  p r o m p t l y  n o t i f y  a f i r m  t h a t  it is no  l o n g e r  i n  
c o n s i d e r a t i o n  f o r  award is  o n l y  p r o c e d u r a l  i n  n a t u r e  and 
d o e s  n o t  a f f e c t  t h e  v a l i d i t y  o f  a n  o t h e r w i s e  p r o p e r l y  
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awarded  c o n t r a c t .  See S ace Communicat ions Co., 66 Comp. 
Gen. a t  - , 86-2 C m l l %  a t  5 (6 month d e l a y  i n  p r o v i d i n g  
n o t i c e ) .  T h i s  a l l e g a t i o n ,  t h u s ,  d o e s  n o t  provide a basis to 
o v e r t u r n  t h e  c o n t r a c t  award t o  H L J .  

Hami l ton  f u r t h e r  c o n t e n d s  t h a t  t h e  Army i m p r o p e r l y  f a i l e d  
p r o v i d e  it w i t h  n o t i c e  pr ior  t o  award t h a t  t h e  a g e n c y  
i n t e n d e d  t o  c o n t r a c t  w i t h  HLJ. I n  a small b u s i n e s s  set- 
a s i d e ,  s u c h  as here ,  t h e  c o n t r a c t i n g  o f f i c e r  is r e q u i r e d  t o  
i n f o r m  each u n s u c c e s s f u l  offeror  i n  w r i t i n g ,  p r io r  t o  award, 
o f  t h e  name and l o c a t i o n  of t h e  a p p a r e n t  s u c c e s s f u l  o f f e r o r .  
FAR s 15.1001(b)(2) ( F A C  84-13). The purpose of t h i s  
preaward n o t i c e  is  t o  allow u n s u c c e s s f u l  o f f e r o r s  a n  
o p p o r t u n i t y  t o  c h a l l e n g e  t h e  small b u s i n e s s  s t a t u s  o f  t h e  
proposed awardee. See S t r a t e g i c a ,  I n c .  , B-227921, O c t .  27, 
1987, 87-2 CPD 11 399. The c o n t r a c t i n g  o f f icer  c o n c e d e s  t h a t  
h i s  f a i l u r e  t o  p r o v i d e  t h i s  preaward n o t i c e  was i n c o n s i s t e n t  
w i t h  these FAR p r o v i s i o n s .  

S u c h  a f a i l u r e  t o  p r o v i d e  preaward n o t i c e  is also o n l y  
p r o c e d u r a l  i n  n a t u r e  and does n o t  a f f e c t  t h e  v a l i d i t y  of a n  
o t h e r w i s e  p r o p e r l y  awarded c o n t r a c t  a b s e n t  p r e j u d i c e  t o  t h e  
p r o t e s t e r .  - See Automat ion  Management C o n s u l t a n t s ,  I n c . ,  
B-231540, Aug.  12, 1988, 88-2 CPD B 145. Hami l ton  c o n t e n d s  
t h a t  i t  was, i n  f a c t ,  p r e j u d i c e d  by t h e  f a i l u r e  o f  preaward  
n o t i c e  s i n c e  it was a l l e g e d l y  u n a b l e ,  as a r e s u l t ,  t o  f i l e  
i t s  protest  of t h e  e x c l u s i o n  of i t s  proposal from t h e  
c o m p e t i t i v e  r a n g e  w i t h i n  t h e  r e q u i r e d  10 d a y s  f o l l o w i n g  
c o n t r a c t  award i n  order t o  t r i g g e r  t h e  s u s p e n s i o n  of work 
p r o v i s i o n s  of t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  o f  1984 
( C I C A ) ,  31 U.S .C .  s 3553(d) (Supp.  I V  1986). W e  n o t e ,  
however t h a t  Hami l ton  r e c e i v e d  n o t i c e  of t h e  r e j e c t i o n  of 
i t s  proposal and of t h e  award t o  H L J  7 c a l e n d a r  d a y s  a f t e r  
award b u t  d i d  n o t  f i l e  i t s  protest  w i t h  u s  u n t i l  21 c a l e n d a r  
d a y s  a f t e r  award. Al though i n  t h e  i n t e r i m  Hami l ton  d i d  
o b t a i n  a d e b r i e f i n g ,  i t  admits 3 of t h e  4 i n i t i a l  p ro t e s t  
issues were known t o  it upon receipt o f  t h e  n o t i c e  o f  award. 
Even t h o u g h  Hamil ton  would have  had t o  have  made a d e c i s i o n  
t o  protest  o v e r  a weekend and t o  have  f i l e d  a protest  on t h e  
n e x t  working  d a y  f o l l o w i n g  i ts  receipt of t h e  n o t i c e  of 
award, had it d o n e  so t h e  C I C A  s u s p e n s i o n  of work p r o v i s i o n s  
would  have appl ied.  I n  any  e v e n t ,  w e  f i n d  no  p re jud ice  t o  
H a m i l t o n  as a resu l t  o f  t h i s  p r o c e d u r a l  d e f i c i e n c y  w h i c h  
c o u l d  provide a bas i s  t o  o v e r t u r n  t h i s  o therwise v a l i d  
c o n t r a c t  award s i n c e  t h e  purpose of t h e  p reaward  n o t i c e  
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r e q u i r e m e n t  is t o  p e r m i t  t imely s ize  s t a t u s  p r o t e s t s  of t h e  
a p p a r e n t  s u c c e s s f u l  offeror, and Hamilton h a s  n o t ,  a t  any 
time, q u e s t i o n e d  t h e  s i z e  s t a t u s  of HLJ. 

The protest is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

G e n e r a l  Counse l  
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